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Sixteen Discuss Systems
of Law at FNF Forum

We held our second Forum on Saturday,
30 April 1994, at Days Inn near the Raleigh-
Durham airport. The topic was Systems of
Law, a topic chosen by the FNF Directors
because it seemed appropriate for this stage
of ourleaming. Sixteen attended, including
the three Directors. Two attendees traveled
from out of state. Each FNF Director pre-
sented a paper, summarized below. The
pictures in this issue were taken at the Forum.

Richard Hammer built his presentation
around basic questions. Ineach case he read
the question, presented some of his own
tentative answers, and then opened the floor
for discussion. the first question was: How
big is law? To adequatelydescribe it, would
we need ten words, ten commandments, ten
pages, ten volumes, or ten lifetimes? This
question, Mr. Hammer noted, opens up
several other questions. For instance, should
law include practices which are wise, as
well as practices which are punishable?

AlsoMr. Hammer recalled the well-known
scanrio of the tragedy of the commons, and
noted that most irresponsible behavior, most
trashing of spaces, takes place in public
spaces where private law is not allowed to
operate. In public spaces government-
written law seems to be needed, and ap-
propriate, to avoid tragedies of the commons.
But government law is not so needed in
private spaces where other incentives and
mechanisms regulate behavior. So the
amount of government law needed would
depend upon the amount of public space in
thesocietyinquestion. A libertarian country
with little if any public space could get by
with little if any government-written law.

The second question was: What aspect of
human nature or human culture drives
government law to supplant voluntary legal
systems, as it has done throughout much of
the world in recent history? (This question
is borrowed from correspondence of Bruce
Benson.)

While Mr. Hammer offered no definite
answer, he did offer a few ideas that might

be part of an answer: a) In the genre of the
tragedy of the commons, notice that the
public forum is itself a commons; the space
of public debate gets littered with all kinds
of trash ideas, and the people who spread
this trashdo not have topay directly for their
irresponsible behavior; b) On the surface
government law seems economical; a per-
son supporting a proposed government law
imagines himself relieved of private respon-
sibility; c¢) People want protection, insur-
ance to cover possible calamities, and gov-
emment looks like insurance.

The third question was: Assume we found
ourselves empowered to dismantle a system
of government law. Assume for instance
that we had purchased from the citizens of a
small country their consent to implement
our constitution. How would we dismantle
the government system of law? In what
sequence? What problems could we expect
to encounter?

Mr. Hammer described the scandal in the
American savings and loan industry as an
example of the sort of thing that can go
wrong if government laws are dismantledin
the wrong order. When acts of government
create apublic space, as federal insurance of
deposits created a public space in which
managers of savings institutions could in-
vest recklessly, then probably other acts of
govemnment are needed to regulate behavior

in that public space. Probably it was asking
for trouble to dismantle the regulation be-
fore dismantling the act which created the

(continued on page 3)
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FNF Directors
Review Programs,
Schedule Next Forum

On the aftermoon of 19 May 1994, the
FNF Board of Directors held a meeting to
which all FNF members were invited. In the
living room of his home, FNF President
Richard Hammer led an open-ended discus-
sion about the cumrent programs of the
Foundation. These programs include: quar-
terly publication of Formulations;, semi-
annual Forums; and a minor program of ads
and promotional mailings. Ongoing prac-
tices were reviewed in light of both the goals
of the Foundation and the results achieved
so far.

The Directors set the date for the next FNF
Forum, 15 October 1994. Inthis Forum we
will study insurance. We will try to under-
stand how, and to what extent, the inhabit-
ants of a free country, with no government
regulation (strangulation) of insurance,
might beable torely upon private institutions
of insurance to satisfy their needs for secu-
rity, both domestic and national. (Readers
willreceivemore information on this Forum
in the upcoming Autumn issue of Formu-
lations.)

This meeting of the Board of Directors
was the first "regular” meeting as outlined in
the FNF Bylaws, "Regular” meetings, which
must be held at least once per year, differ
from "special" meetings in that: members of
the Foundation are invited to attend; notice
of the meeting is mailed to all members and
Directors; and the major act of amending the
Bylaws canbe done only in aregularmeeting.
Notice of thismeeting was mailed to all FNF
members (who now number thirty). In ad-
dition to the three Directors, the meeting
was attended by one member and one vol-
unteer. A

Copyright
Information

Some material in Formulations is copy-
righted, some is not. If there is a copyright
notice with a particular item, then you may
not reproduce thatitem without arrangement
with the author. If there is no copyright
notice with a particular item then you are
welcome to reproduce that item provided
you give us appropriate credit. A
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Systems of Law (from p. 3)

ships between families or between the patri-
archs of families. Fifth, this code begins to
bear on individuals rather than families.
Sixth, more relationships are defined by
contracts, i.e., "a movement from Status to
Contract."

Mr. Emory told about methods of legal
improvement which can be observed in his-
tary. When law needs to evolve, to satisfy
new needs in society, the improvements
usually comein three ways, and they usually
develop in this order: First, legal fictions
bridge over problems. For example, adop-
tion of an individual into a family allows
that individual legal status as a family mem-
ber. Second, equity courts provide means of

Tax-Exempt Application
Moves, and Pauses

We have received two communications
from the IRS regarding our application for
501(c)(3) tax-exempt status. The first said
that our application had been referred to the
National Office, in Washington DC, and
that future communications regarding the
application would be with that office. The
second, dated 20 April 1994, from the Chief,
Exempt Organizations, in the Washington
Office, Rulings Branch 4, acknowledged
receipt of our application from the key dis-
trict office, and said that, in view of the
current backlog, they may not be able to
begin processing our case for approximately
60-90 days. A

relief. These judge on a basis of fairness,
rather than on a rigid legal code. Third,
legislation eventually brings the law nearer
the needed social condition.

After the three papers had been presented,
the Forum ended with a long exchange of
ideas around the horseshoe-shaped seating
arrangement. Later several participants
continued the discussion over dinner. As
before we will publish and distribute pro-

ceedings of the Forum. A
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Reading Group to Study
Hayek This Summer

This summer a group will discuss the
lessons to be learned in Volume I of Law,
Legislationand Liberty, by Friedrich Hayek.
The group will meet six times, at 7:30 p.m.
on Monday evenings, each time to discuss
one of the six chapters inpthe book. The first
meeting will be on 27 June 1994. The
meetings will continue on consecutive
Mondays except that 4 July will be skipped;
the last meeting will be on 8 August.

The group, led by Richard Hammer, will
meet in the living room of his home at 111
W. Corbin St., Hillsborough, NC. There is
nocharge. All are welcome who wouldlike
to discuss this material. For more informa-
tion call 919-732-8366. A

A Limited-Government

Framework for Courts
by Richard Hammer

In our recent Forum, at the conclusion of
my presentation, I suggested a structure for
a system of law which might satisfy most
libertarians. Here I will restate that formu-
lation, and elaborate somewhat. Briefly, I
propose that the state, in our hypothetical
free nation, establish a system of courts, but
not legislate the law as enforced in those
courts.

One participant at the Forum insisted that
we need to define what we mean by "law" if
we intend to have any idea what we are
talking about. Yes, law has many meanings.
In the broad sense it can mean not only rules
regulating actions but also guidelines for
action — or even for thought ("Thou shalt
not covet ...."); while in a narrower sense
understood by most Americans, law often
means the particular set of rules enforced by
government police. But for our purposes,
since we as libertarians are particularly
sensitive to govenment, I will single out
government law, and define government law
as that which is written by or for the state.
Government law might be written either in
the constitution of the state or by the legis-
lative authorities of the state.

Now notice that there is another kind of
law which never gets written down as leg-
islation. For example, we all know that
murder is against the law. But, as I under-
stand it, in most societies this law has never
been written down as government law. It
has not been necessary to write it down as
government law; indeed, it might seem silly.
In properly functioning societies, citizens
trust that murderers will be confronted, by
whatever mechanism their particular society
employs. More generally, Anglo-Saxon
common law has satisfied the needs of citi-
zens for a secure and predictable legal envi-
ronment; without ever being written down
as government law, a body of law was cre-
ated by judgments and carried forward by
tradition and precedent. Thus we libertar-
ians can trust, I propose, that law vital to our
security will be created and maintained by
courts. Now, completing my definitions, I
call court law the law made by judgments
within courts.

So, to repeat my skeletal formulation,
government would establish a set of courts.
This establishment of courts would be written
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On Patriotism

| do not go into rhapsodies about "my country," its rocks and rills, its super highways
and wooded hills .... This whole world is almost unbearably beautiful; why should | love
Oak Creek Canyon or California's beaches or Washington's Sea Island counties any
more than the Bocca di Cattaro or Delphi or the Bosphorus? Because /, me, the great
RWL, was born in Dakota Territory? The logic seems weak, somehow, don't you feel?

My attachment to these USA is wholly, entirely, absolutely to The Revolution, the
real world revolution, which men began here and which has — so to speak — a foothold
on earth here. If reactionaries succeed in destroying the revolutionary structure of
social and political human life here, | care no more about this continent than about any
other. Ifllived long enough I would find and join the revival of the Revolution wherever
it might be in Africa or Asia or Europe, the Arctic or Antarctic. And let this country go
with all the other regimes that collectivism has wrecked and eliminated since history
began. So much for patriotism, mine.

— Rose Wilder Lane, 1961
(Roger Lea MacBride, ed., The Lady and the Tycoon: Letters of Rose Wilder Lane
and Jasper Crane (Caldwell: Caxton Printers, 1973), p. 267.)
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